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Oak Bay homeowner stuck with $600,000 archeology  rerarenrorics
bi].l Wendi Mackay
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An Oak Bay woman who built a house on an unregistered aboriginal you@canada, com

midden has had her bid to recoup $600,000 from the provincial
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Archeology Branch struck down. /

Wendi Mackay of 2072 Esplanade had asked B.C. Supreme Court to
review arbitrator John Horn's January 2010 decision that cleared the
province of blame.

In a decision made public Monday, Justice Shelley Fitzpatrick agreed with
the arbitrator but said she has "great sympathy” for Mackay.

"She and her late husband bought this property without any knowledge of
its history and the potential impact of the Heritage Conservation Act on

the property and her rights to develop a home on the property,” Fitzpatrick )
said.

Mackay simply wanted to build a home "and was met not only with having
to satisfy the usual development requirements, but also extensive, lengthy
and expensive requirements under this act too,” she said.

Mackay was unaware that in 1971, the area had been identified as having
archeological significance. It was not deemed a heritage site under the
Heritage Conservation Act.

Mackay bought the property in 2005 from her parents for $750,000. She
moved the original house from the site and planned to build a retirement
home there.

The title search came back clear.

But through her architect, Mackay learned she needed an archeological
impact assessment permit and would have to pay the archeologists'
salaries.

The law states that Mackay could not "damage, excavate, dig in or alter
any heritage object from a site that has historical or archaeclogical value
unless that person has a permit,” Fitzpatrick said.

Mackay had to hire an archeologist to carry out an inspection and
investigation work prior to any redevelopment.

In late 2007, Mackay finally received approval to build her home.

She sued the province, alleging the archeology branch didn't have the
statutory authority to require her to get permits and carry out the extra
work.

The arbitrator found, and the court agreed, that the province acted
honestly and in good faith.

Mayor Chris Causton couldn't comment on this case specifically, but he
did say that the issue Is "of great concern" to both homeowners and
municipalities.

"The homeowner becomes wholly responsible for all the costs but has no
control over the expenditures or management of the project,” he said.

Oak Bay is facing similar issues with new separate sewers in the Uplands,
meaning residents there would be required to pay to connect that sewer.

"We have no idea what the budget ramifications are from these heritage
regulations," Causton said.

"It means that we're unable to budget. And if we're unable to budget, Oak
Bay's inclination is not to do it.”

The municipality ran into the problem in Mackay's neighbourhood, where it
wanted B.C. Hydro to put overhead wires underground. The affected
homeowners would pay the bill under the Heritage Conservation Act.

"You don't know how much to borrow from the bank," Causton said.

If all the homeowners were required to pony up $500,000 apiece, "that
would bring the whole project to a halt," Causton said.

The province needs to revamp its legislation, he said. "And the province
needs to step in and manage these projects. They need to take some
responsibility for some of the cost control.”

smeculloch@timescolonist.com
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This comment has been removed because it contains material which was deemed

Inappropriate.
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This is ridiculous, she should not have to pay. This act is causing undo hardship on

people acting in good faith. This is basically a garbage site, right?
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This comment has been removed because it contains material which was deemed

Inappropriate.
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All that money spent over an common garbage dump of old shells left by native

pecple, right.
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3:00 PM on March 8, 2011 Repnn Abuse
Well, seems that if it's an Aboriginal site , THEY should 'pony-up’ the money to

access THEIR property 77711
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3:01 PM on March 8, 2011 Repon Abuse
Well that pretty much shows that people will not be reporting anything they find and

that they will take a chance on ignoring the Heritage Act. That certainly does little for

Heritage conservation. The six hundred thousand dollars is as much or more that

the total value of many pecple’s heme. The legislation need a serious overhall. How

outrageously unfair!ll!
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Absolute poppycock this is.
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Here's an idea... Change your plans from a retirement home to a First Nations

Support Home and watch that red tape magically disappear! Also, the money you

would then gualify for would pale in comparison to the Retirement home dollars that

you have missed out on. Also doing so would probably alleviate your current

financial burdens as well.... Just a thought. When the rules seem so unfair... Play

inside them. That's what our government taught me first hand!
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At first glance it looks like some shells and other detritus. We're not talking about

unearthing a Roman amphitheater. But common sense has long fled modern

society.
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This comment has been removed because it contains material which was deemed

inappropriate.
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This comment has been removed because it contains material which was deemed

Inappropriate.
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... and all of this while \Virk and Basi are getting a free ride at our expense! Such a

shame! This province looks maore and more like Mr. Mugabe's Zimbabwe!
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Bureaucratic waste.
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"And the province needs to step inand...”

compensate the First Nations for land that has been illegally occupled,

then it needs to negotiate reasonable compensation for the continued use of their

land.

That is nothing more than what you would expect if it were your land being squatted

onfstripped of your resources.
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Those are some pretty expensive clam shells on that property.

What a joke.
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hrmm.. did the homeowner get different quotes? this seems really high for such a

small property. | have had some experience with archaeology and development and

my firm gets multiple bids and the companies here on the mainland always inform

us if they suspect cost overruns well before they happen. We are provided with cost

saving solutions to incorporate into the buildings like for example site capping/slab

on grade etc. This seems like such a crazy number just to incite anger at the

process. In many countries archaeology is a cost associated with development

(England/israel for example) but well within reason, not 600k reason. Also aren't the

First Nations hired by the consulting company to participate therefore isn't the

consulting company in control of cost ? Sounds like misinfermation
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does this make sense to ANYONE?
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This comment has been removed because it contains material which was deemed

Inapproprate.
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5:16 PM on March 8, 2011 Repon Abuse
"Screw the gueen, said the king" and 25,000 loyal subjects were killed in the rush,

for in those days the Kings rule was law.

Much mischief results when we cede power over our lives and property to the state.

Maybe the time has come to reverse this process
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Once again, stupidity prevails and common sense goes out the window.
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Couple of thoughts - | believe this is one of the only places where there WAS a

treaty (Douglas) signed so it's NOT native land. Curious why the natives at the time

didn't seem to worry about their ‘heritage site’

If you read the article it says UNregistered midden sites of which | believe there are

around 17 in BC. They will not disclose locations as they are concerned about

pillaging. You can't find out until AFTER you purchase the land even if you do a title

search. You can't even put in a fence post without much red-tape.

Irony - same thing happened to Musqueum Band when they bought the Fraser

Arms. They have to follow these rules even though they are the direct descendants

of the people who made the midden. Their land is now virtually worthless. Wow, that

worked out well for the natives!

Bureaucracy gone amaok!
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This comment has been removed because it contains material which was deemed

inappropriate.
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5:50 PM on March 8, 2011 Report Abuse
Why was my post flagged within 30 seconds, No bad language, no name calling.

How about a hint?
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now it's back?
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